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INTRODUCTION 


A Special Joint Committee of the House of Commons and 
Senate has embarked on a study to find ways of reforming 
the Senate of Canada. 

Why must the Senate be reformed? 

The answer is to be found in the Committee’s terms of 
reference: “... in order to strengthen its role in representing 
people from all regions of Canada and to enhance the 
authority of Parliament to speak and act on behalf of 
Canadians in all parts of the country.” 

Another answer is that Canadians want the Senate 
reformed. Public interest in the issue has never been 
stronger, as demonstrated by the number of recent pro- 
posals for change. 

The fact is that the Senate has not been seen as an 
effective forum for regional representation, which was at 
least one of the reasons for creating it in the first place. 
Canadians are therefore asking what might be done to 
improve the Senate as an institution in which all regions of 
Canada have a voice in running the nation’s affairs. 

Reform of the Senate is the next logical step in consti- 
tutional renewal, the first step having been completed last 
year with patriation of the Constitution and the adoption of 
a Charter of Rights and Freedoms. 

Public participation is an important aspect of the pro- 
cess, and to that end the Committee will be holding hear- 
ings and consulting with Canadians from across the land. It 
will be seeking their views and inviting broad public debate 
on how the Senate’s powers, roles and functions should be 
defined, and its members chosen. 

Once the wishes of the Canadian people are known and 
the Committee has made its recommendations, there will 
have to be discussions between the federal and provincial 
governments before any changes can actually be made. 
Under the Constitution, any reform of the Senate will 
require the consent of the Canadian Parliament and of at 
least seven provinces representing 50 per cent or more of 
the country’s population. 
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THE CANADIAN SENATE 


Most countries and virtually all federal states have national 
parliaments made up of lower and upper houses, usually 
known as second chambers. 

The Senate is Canada’s second chamber, with 104 
seats. Senators are appointed by the Governor General, on 
the advice of the Prime Minister. 

The Fathers of Confederation had two primary roles in 
mind when they created the Senate. One was to review 
legislation passed by the House of Commons — to give it 
“sober second thought”’. 

The other role was to protect regional interests. And 
after long and laborious debate, the Fathers agreed on an 
equal number of senators for three divisions of what was 
then Canada — 24 each from Ontario, Quebec and the 
Maritime provinces. Representatives of Quebec (then 
Lower Canada) argued strongly for such an arrangement 
in the Senate to counterbalance the principle of representa- 
tion by population in the Commons. At Confederation, 
Quebec was given 65 Commons seats, compared to 82 for 
Ontario. 

Historians tell us that the agreement on Senate 
representation was the key that made Confederation possi- 
ble. One of the Fathers of Confederation, George Brown, 
explained it this way: 

“Our Lower Canada friends have agreed to 

give us representation by population in the 

Lower House, on the express condition that 

they could have equality in the Upper House. 

On no other condition could we have advanced 

a step.” 

Since Confederation, 24 Senate seats have been added 
for the four western provinces, six for Newfoundland and 
one each for Yukon and the Northwest Territories. 

The Senate has functioned quite effectively as a cham- 
ber that reviews, revises and improves upon legislation 
passed by the Commons. Senators have also made impor- 
tant contributions to the development of policy through 
their committees, which have examined a variety of issues 
over the years. 


It is generally agreed, though, that the Senate has been 
less effective in its intended role of regional representation. 
One reason for this is the method of appointment. 

Appointment exclusively by the federal government, 
combined with lengthy tenure, has weakened the Senate’s 
ability to represent, and to be seen to represent, the regions 
of Canada. 

For one thing, a good regional representative must be 
responsive to the views and interests of the region. This 
cannot always be assured during a long appointment. Sena- 
tors are not obliged to account to their constituents, so 
their actions are not put to any public test. 

The Senate clearly lacks public support. And because 
they realize this, Senators have become increasingly reluc- 
tant to exercise the substantial powers given them by the 
Constitution. As a consequence, the Senate’s capacity to 
change legislation has been weakened, as well as its 
regional representative role. 


WHAT SHOULD A REFORMED 
SENATE DO? 


Before addressing matters such as the method of choosing 
Senators and the distribution of seats, the Committee 
might wish to resolve a fundamental question: what should 
be the principal functions of the Senate in the light of 
Canada’s particular circumstances? Answering this ques- 
tion first might help to resolve issues related to selection, 
powers and representation. 

The federal Government believes that the basic princi- 
ple of parliamentary government should continue to oper- 
ate in Canada. In other words, the government must 
remain responsible to the House of Commons and must 
retain the confidence of that House. Thus the government 
would not stand or fall on the continuing support of a 
majority in the Senate. The Senate would be expected to 
play a complementary role, not a competitive one, and this 
also places some restraints on the options available. 
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Functions of the second chamber, reformed to better 
serve the needs of modern-day Canada, could include the 
following: 

e reviewing legislation passed by the Commons; ini- 
tiating some legislation and thus easing the work 
load of the Commons; conducting investigative 
studies; 

¢ regional representation on a basis other than by 
population; 

¢ representation and protection of the rights of 
minorities; 

e intergovernmental relations. 

Once the Committee has reached a decision on the 
choice of functions, it might want to assess the relative 
importance to be attached to each of them. This will help it 
to decide on other matters, such as the method of selection 
of Senators, the powers of the Senate and the distribution 
of Senate seats. 

If the Committee gives priority to regional representa- 
tion, for example, it will need to consider how Senate seats 
should be distributed for that purpose. Should representa- 
tion in the Senate be based on provinces or regions? If 
provinces, should Senate strength be tilted in favour of the 
smaller provinces, or should all be equally represented? If 
by region, should there be four regions or five? 

The Committee’s views on the protection of minorities 
could also affect the distribution of seats, the method of 
selection and the powers of a new Senate. Should the Sen- 
ate have a special role to play in the protection of language 
and culture? Should there be special representation for 
aboriginal peoples? 

The foregoing are just a few of the complex questions 
the Committee will be expected to answer. 


HOW SHOULD A REFORMED 
SENATE BE CHOSEN? 


This section will consider three principal methods of selec- 
tion for a reformed Senate: appointment; indirect election 
of Senators; direct election of Senators. 


Appointment 


Under the heading of “‘appointment’’, there are three 
possibilities: 

° appointment by the federal government, as at 

present; 

¢ appointment by both federal and provincial 

governments; 

® appointment by provincial governments. 

Federal appointment — It would be possible to alter 
the present system by adopting some clearly-defined cri- 
teria, such as guaranteed representation for certain minori- 
ties, or proportional representation of the major political 
parties. Fixed terms of, say 10 years, have been suggested 
as a way of retaining expertise in the legislative review 
function while allowing for a more frequent turnover of 
membership. 

These measures might improve to a small degree the 
public’s view of the Senate, and might enhance its capacity 
for regional representation. 

The Government of Canada believes, however, that 
minor adjustments to the present method of exclusive fed- 
eral appointment would not be enough to strengthen public 
support for the Senate, especially as a chamber for regional 
representation. 

Appointment by federal and provincial governments 
— For this method of selection, two variations have been 
suggested. Under the first one, the federal government 
would continue to make all appointments, but some would 
have to be from lists of candidates submitted by the prov- 
inces and territories. The second suggestion is that some of 
the appointments be made directly by the provinces and the 
remainder by the federal government. 

Shared appointments would allow a wider variety of 
views to be expressed in the Senate, and could help ensure 
that the legislative review role is carried out thoroughly. 

However, a Senate chosen in either of these ways 
might not be widely accepted as a chamber in which the 
views of the people in various regions were being expressed. 
On balance, it is far from clear that such a method would 
respond to the need for Canadians to feel effectively repre- 
sented in the second chamber. 
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Appointment by provincial governments — The 
suggestion that Senators be appointed exclusively by the 
provinces has come from a number of sources, including 
the governments of British Columbia and Alberta, the 
Canadian Bar Association and the Pepin-Robarts Task 
Force on Canadian Unity. 

A number of advantages have been claimed for this 
method, including a greater degree of federal-provincial 
co-ordination in the development of public policy. 

Even if this type of reform were to improve communi- 
cations among governments (which is far from clear) the 
result would be a Parliament radically different from what 
we have now — especially if the Senate had significant 
powers such as an absolute veto over matters of major fed- 
eral-provincial concern. The Senate would become a sort of 
semi-permanent federal-provincial conference. 

It is by no means certain that Canadians would accept 
such a blurring of jurisdictions. Many would agree that the 
provinces should at least be consulted and perhaps even 
participate in decisions on some matters of mutual concern. 
But it is arguable whether the provincial role in national 
decision-making should go so far as to permit the provinces 
to become permanent players within the national Parlia- 
ment. 

Most supporters of this approach argue it would 
improve federal-provincial relations and ease tensions. But 
it is not clear that this would occur, and the price might be 
too high. If it had strong powers, such a reformed second 
chamber could become a permanent source of obstruction, 
especially with a partisan majority different from that in 
the House of Commons. Federal-provincial tensions might 
very well increase. 


Indirect election 


A possible method of selection is the indirect election of 
Senators by the provincial legislatures — or by Parliament 
and the legislatures. In the United States, Senators were 
elected by state legislatures until 1913, when the present 
system of direct elections was adopted. 

It should be noted that, in a parliamentary federation, 
election by legislatures, Parliament or both could amount 
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in practice to appointment by governments, unless there is 
provision for some system of proportional representation. 

In 1978 the federal government proposed a bill with 
just such a provision. The selection of Senators was to be 
based on the popular vote of the political parties in the 
most recent federal and provincial elections. 

Such a system might help to improve the Senate’s role 
as a forum of regional representation, and could also help 
to strengthen national political parties in those areas where 
they are now underrepresented. 

However, this arrangement would not help to 
strengthen the national parties as unifying forces unless it 
included Senators elected by the national Parliament, as 
well as by the provinces. Some parties may be poorly or not 
at all represented in provincial legislatures. Thus it would 
be possible to have few Liberal Senators from the West, 
and perhaps no Progressive Conservatives from Quebec, 
where that party does not contest provincial elections. In 
these circumstances, the national parties would be no bet- 
ter off and the Senate would represent only a variety of 
purely provincial parties. 

Although there are drawbacks to proportional indirect 
election with selection shared by both the federal and pro- 
vincial levels, it is an interesting option that would allow 
the Senate’s representative role to be significantly 
improved by the presence of a variety of regional view- 
points. 


Direct election 


In recent years, increasing attention has been given to the 
potential of an elected Senate for Canada, and the idea 
appears to be gaining strong support. 

For example, in a nationwide poll conducted for the 
Canada West Foundation in 1981, 61 per cent of respond- 
ents favoured a popularly elected Senate. 

An elected Senate would have the advantage of being 
able to speak directly for the people of the regions, rather 
than for local political parties or for provincial govern- 
ments. 

If the Senate were to offer greater opportunities for 
political participation to the people of less populous 
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regions, it would no doubt strengthen the national Parlia- 
ment and government in their eyes. A wider and perhaps 
more authentic range of regional voices would be heard. 

An elected Senate could also help to compensate for 
the underrepresentation of national political parties in 
some regions of the country. But it could only do this 
through some system of proportional representation. 
Otherwise, the distortions now so apparent in the House of 
Commons would simply be duplicated in the Senate. 

Under a proportional representation system, the major 
national political parties would almost certainly have repre- 
sentatives from all regions in the second chamber. This 
offers a number of advantages, including: 

e creating a source of elected Cabinet Ministers from 
all regions, no matter which party forms the govern- 
ment; 

e helping to strengthen the national political parties, 
their unifying role in the country, and the party sys- 
tem as a whole; 

e reducing the sense of unfairness created by 
unbalanced regional representation in the House of 
Commons. 

A Senate elected on the basis of proportional represen- 
tation would allow the expression of a variety of viewpoints 
from each region. Progressive Conservative and Liberal 
Senators might be elected from Quebec; Liberals as well as 
Progressive Conservatives and New Democrats from the 
West; and NDP Senators would join Liberals and Progres- 
sive Conservatives from the Atlantic provinces. 

Along with the apparent advantages, though, there are 
difficult questions that will require careful study. One of 
these has to do with the impact of an elected Senate on the 
parliamentary system. 

Under our system, the life of a government and its 
capacity to govern depend on the support of Parliament. It 
is essential, then, as noted earlier, that the House of Com- 
mons retain a clearly predominant role to prevent the par- 
alysis of Parliament by two houses in disagreement. To put 
it in simpler terms, a reformed Senate should not have the 
power to defeat the government of the day; that power 
should remain with the House of Commons. 
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Under a system of proportional representation, the 
impact on parliamentary government would be even 
greater, because the government party would only rarely 
have a majority in the Senate, and an opposition party 
might occasionally do so. The government’s potential lack 
of majority support in the Senate is a matter that needs 
careful study, especially when the Senate’s powers are con- 
sidered. 

The Government looks forward to the Joint Commit- 
tee’s conclusions on these matters. 


TENURE OF SENATORS 


The length of a Senator’s term of office will be determined 
in part by the method of selection, but in each case some 
flexibility may be possible. 

It seems generally agreed that if the system of appoint- 
ment continues (in one way or another) the terms of office 
should be shorter than at present. 

Those who attach great importance to the legislative 
review function favour longer terms for Senators, to attract 
people of talent and to allow them to gain experience and 
expertise. 

On the other hand, those who are more interested in 
regional representation tend to favour shorter terms to help 
ensure that Senators keep up to date on the outlook of their 
regions or provinces. 

A major issue is whether Senators should have fixed 
terms (perhaps six years, as in Australia) or whether their 
terms should coincide in some way with the life of a provin- 
cial legislature or the federal Parliament. The answer to 
this question will depend on the way Senators are chosen 
and the role they are to play. 

The Committee’s task is to determine what term would 
allow Senators to perform effectively the functions a 
reformed Senate should have. 
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WHAT POWERS SHOULD A 
REFORMED SENATE HAVE? 


What the Senate will have the power to do is just as impor- 
tant as how it will be chosen. 

Indeed, the Senate’s powers will have as much influ- 
ence on the public’s perception of its legitimacy as will the 
method of choosing Senators. 

For example, if the Senate were directly elected but 
had few powers, the public would see it as merely a “talk- 
ing shop”’. 

On the other hand, extensive powers combined with a 
generally more acceptable method of selection might result 
in deadlocks with the House of Commons. The Senators 
would now feel justified in using their wide powers. 

Obviously, therefore, a delicate balance must be struck 
between the authority created by a new selection method, 
and the formal powers of a reformed Senate. The Senate 
must have enough power to its job but not so much as to 
create deadlock. 


Legislative review 


_ It is generally thought that a reformed Senate will continue 

to review and revise bills passed by the Commons. Given 
the complexity of some legislation, it may be that the 
“second look” is needed more than ever. 

The Senate would also retain its power to delay or 
defeat government bills, but the extent of this power needs 
careful consideration. 

Most recent proposals for reform favour a reduction in 
the Senate’s power over legislation to a “‘suspensive veto”’. 
This means that the Senate could reject a bill or simply fail 
to act on it — but only for a limited time. After that time, 
the House of Commons could pass the bill a second time, 
and it would become law without the Senate’s consent. 
While this would be a reduction in the Senate’s formal 
power, a reformed Senate with greater public support 
would probably use its veto more frequently than in the 
past. 


The length of a suspensive veto is an important issue 
and will affect the balance of power between the two 
houses of Parliament: a short veto will favour the House of 
Commons; a longer one will strengthen the Senate. 


Other possible powers 


Several proposals have recommended giving the Senate 
certain responsibilities in areas of direct concern to prov- 
inces and regions. Among them: 

e approval of appointments to the Supreme Court and 
to a variety of federal agencies; 

e approval of federal spending in areas of provincial 
jurisdiction; 

e ratification of certain federal powers which override 
normal provincial jurisdiction (e.g., the emergency 
power); 

e approval of legislation affecting language rights; 

e ratification of international treaties, notably those 
that affect provincial responsibilities. 


HOW SHOULD SEATS IN A 
REFORMED SENATE BE 
DISTRIBUTED? 


The division of Senate seats on a provincial or regional 
basis is an important question. The “weight” of each prov- 
ince or region in the Senate will be not only of symbolic 
importance to its residents but will also affect its relative 
power. 

Federal countries do not normally use representation 
by population as the basis for dividing seats in their second 
chambers among the provinces or states. Instead they use 
either equal representation, or weighted representation. 

Several reform proposals for the Canadian Senate have 
called for some form of “weighted” representation, which 
would tend to favour somewhat the smaller provinces. 

Equal representation for each province was rejected by 
the Fathers of Confederation because of the great differ- 
ences among the provinces. Instead, they chose equal 
regional representation. 
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Should the Committee recommend retaining the 
regional system, it should consider whether to establish 
four regions or five (with British Columbia as the fifth, as 
its government has suggested). 

Another factor to be considered is the English-French 
duality of Canada — just as it was a vital consideration at 
the time of Confederation. 

The Government of Canada favours some form of 
weighted representation: this would be consistent with past 
practice and would take account of the population and lan- 
guage differences among the provinces. 


How many Senators should we have? 


Closely related to the distribution of seats is the question of 
size. The size of a reformed Canadian Senate could affect 
its style of debate and the degree to which it would be seen 
to represent regional and other viewpoints. For example, 
under any form of proportional representation, a wider var- 
iety of views will be represented from all regions as the 
number of Senators increases. 

The Government believes that if it is considered desir- 
able to reflect the diversity of interests across the country 
and within regions, the Senate should not be much smaller 
than at present and could in fact be somewhat larger. 


REPRESENTATION OF 
ABORIGINAL PEOPLES 


Native Canadians — Indians, Inuit and Métis — have long 
been underrepresented in national political institutions. 

It might be possible to incorporate some mechanisms 
for aboriginal representation into any of the selection meth- 
ods described earlier. 

This matter is one of several that may be discussed 
with representatives of the national aboriginal organiza- 
tions in the ongoing constitutional process agreed to at the 
First Ministers’ Conference in March, 1983. 

In the meantime, native representation should be stud- 
ied by the Committee, especially if it is considered desir- 
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able for the Senate to reflect the existence of significant 
minorities in Canada. 


CONCLUSION 


The Government of Canada believes that of all the poten- 
tial functions for a reformed Senate regional representation 
is the most important. But who should speak for the 
regions? There are three basic choices. 

Senators could be chosen by: 

e direct election by the people 

* appointment by governments 

e indirect election, involving the provincial legislatures 

and the House of Commons. 

Each option has potential advantages and disadvan- 
tages which should be carefully weighed. Many of the 
issues which must be addressed raise the question of bal- 
ance in various ways: balance between federal and provin- 
cial governments; between the House of Commons and the 
Senate; balance in representation among the regions of 
Canada within the Senate and within Parliament as a 
whole. 

One of the most difficult yet most important questions 
of this kind is the balance between the powers of the Senate 
and the method of choosing Senators. | 

Certain methods of selection would certainly enhance 
the Senate’s public image. But it would be necessary to 
adjust the Senate’s present wide powers to prevent it 
becoming a source of insurmountable obstruction to the 
House of Commons and the government. 

The powers of the Senate should be just strong enough 
for it to make its weight felt, where appropriate, but not so 
strong as to prevent Parliament from taking decisive action 
where national leadership is required. 

Can this ideal balance be achieved in practice? At 
what point would a limitation on the powers of the Senate 
begin to undermine the very authority the new method of 
selection was intended to achieve? 

In seeking answers to these and other complex ques- 
tions, the Committee will hear the views of Canadians from 
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all regions and all walks of life. Parliament and the Gov- 
ernment want to know what changes Canadians wish to 
make. 

Governments have had their say, and will have it 
again. Parliament will play a decisive role in the reform 
process. Provincial legislatures will contribute to the 
debate. But now it is time for the people to speak. 


19 


| at wct Pei iW Yi xen Hee i det ’ 
seers vy aia! ms an w aviets. ftast ‘ . rom 
'» Seghice stot Haney Oa ei epee an es 
nor , iy et se eeeenty tas 
; st. yo eee i -a fur she 


¥ « 


APPENDIX I 


PROPORTIONAL 
REPRESENTATION AND 
ITS POSSIBLE CONSEQUENCES 
FOR A 
DIRECTLY ELECTED SENATE 


Proportional representation is a term that describes a var- 
iety of electoral systems in which the allocation of seats 
corresponds relatively closely to the parties’ share of the 
popular vote. The means of calculating the seats for each 
party differs according to the form of proportional 
representation. 

The party list system, in which each party puts forward 
a list of candidates, is the most widely used form of propor- 
tional representation. There are several variations of the 
list system. In some cases the voter must vote for the 
party’s ordered list. In other cases voters cast a “prefer- 
ence” vote by ordering the candidates on a party list. 

Another form of proportional representation is the sin- 
gle transferable vote (STV). Under this system voters num- 
ber their preferences for candidates of one or more of the 
parties. 


How does a party list system work? 


Under the party list system, electoral districts must return 
more than one member; five members for each district is 
considered a minimum in order to allow a relatively “pro- 
portional” result. To determine how many candidates are 
to be elected from each political party, a mathematical cal- 
culation is performed. 


The single transferable vote system 


The single transferable vote (STV) system allows voters to 
choose candidates in order of preference. The calculations 
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for determining the successful candidates are quite com- 
plex. The absolute number of votes needed for a candidate 
to be elected is determined by dividing the total number of 
valid votes by the number of seats to be filled plus one, and 
adding one. Any candidate who meets the quota is declared 
elected and if that candidate has a surplus of votes a per- 
centage of those votes is transferred to other candidates 
who have not yet reached the quota. The transfer process 
continues until all the seats are filled. 


Conclusion 


In a proportionally elected Senate it would be difficult for 
any one party to obtain a majority as long as there are 
three or more relatively strong political parties competing 
for seats. The different variations in proportional represen- 
tation systems can be used to favour either large or small 
parties. A proportionally elected Senate would, however, 
allow the seats allocated to political parties to correspond 
more closely to their share of the popular vote, than is now 
often the case in elections for the House of Commons. 


Thus a variety of voices from the different regions 
might be heard in a Senate reformed along such lines. The 
question of whether or not the assurance of a one-party 
majority is necessary is one that would have to be con- 
sidered along with the other potential advantages and 
drawbacks of a directly elected Senate. 
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